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MACRO AUTOMATION LIMITED 

TERMS OF TRADE 

1 FORMATION OF CONTRACT 

1.1 Ordering:  

(a) The Buyer may from time to time request that Macro provides certain software, services and/or other deliverables to the Buyer 
in accordance with these Terms of Trade (each a "Request for Quote"). 

(b) Subject to clause 1.1(a), the Quotation may be accepted by the Buyer confirming to Macro in writing (including by email) that 
the Quotation is accepted without any variation or qualification ("Purchase Order"), whereby the Quotation and these Terms of 
Trade shall be deemed incorporated into and form part of the Purchase Order and form the Contract.   

1.2 Timings: Unless expressly agreed and noted in the Purchase Order, any time frame for delivery of any Software or other Deliverable 
or performance of any Service which is set out in a Quotation is an estimate only and Macro shall have no liability in respect of any 
failure to deliver or perform within such time or for any delay in delivery or performance, whether any delays have been due to causes 
beyond the control of Macro or otherwise.  

2 SERVICE DELIVERY 

2.1 Service standards: Macro shall provide all Services, Software and Deliverables in accordance with (and subject to) these Terms of Trade 
and the Quotation.  

2.2 Development of Software: Unless otherwise agreed by the parties in writing, Macro shall develop the Software onsite at Macro 
premises within Macro's test platform ("Test Platform").  All acceptance testing in respect of the Software (or any component of the 
Software) shall be carried out on the Test Platform in accordance with clause 2.3. 

2.3 Acceptance: Unless otherwise agreed by the parties in writing, the Software (or any component of the Software subject to acceptance 
testing) shall be deemed to have been accepted by the Buyer ("Accepted") once: 

(a) Macro has notified the Buyer that the Software is finalised on the Test Platform and all acceptance testing has been completed, 
including the clearance of the fault log list maintained by Macro (if any); and 

(b) the Buyer has either: 

(i) accepted (acting reasonably) that the Software (or the relevant component of the Software) meets the agreed 
requirements for that Software (or the relevant component of the Software) as set out in the Contract; or 

(ii) failed to notify Macro within five Working Days of Macro's notice given in accordance with clause 2.3(a) that the Software 
(or the relevant component of the Software) has passed or failed acceptance testing (as the case may be), 

(the date of such acceptance being the "Acceptance Date"). 

The Buyer may not refuse to accept any Software (or component of the Software) on the basis of matters that are immaterial, including: 

(c) any error that may result in a function not working as intended, but which can be avoided with relative ease by the Buyer; or  

(d) any error that has only occurred once and which Macro is unable to repeat during acceptance tests. 

2.4 Commissioning: The Buyer shall: 

(a) ensure that all necessary preparations have been carried out on the Buyer's existing hardware and software systems in 
accordance with Macro's reasonable instructions to allow Macro to commission the Software; and 

(b) provide all assistance reasonably required by Macro for the commissioning of the Software on the Buyer's existing hardware and 
software systems following the Acceptance Date. 

3 PRICE AND PAYMENT 

3.1 Basis of Price: Unless otherwise agreed by the parties in the Quotation: 

(a) the Contract Price shall be based on Macro's Standard Hourly Rates; 

(b) the Contract Price does not include any government-imposed levies such as goods and services tax ("GST") levied pursuant to 
the Goods and Services Tax Act 1985, which shall be charged to the Buyer's account and shall be paid in addition to the Contract 
Price.  

3.2 Payment Date: Payment of the Contract Price, and any other amount payable by the Buyer under the Contract, shall be made within 
30 days of the date of Macro’s invoice.  Invoices shall be rendered at such times as may be specified in the Contract or, where not so 
specified, on such dates as Macro may in its sole and absolute discretion determine. 
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3.3 Suspension of Delivery: If the Buyer fails to make any payment on the due date, Macro may suspend further delivery of Deliverables 
or provision of any Services to the Buyer until the Buyer has paid in full. 

4 INTELLECTUAL PROPERTY RIGHTS 

4.1 Default ownership: Except to the extent this clause 4 provides otherwise, each party shall retain all pre-existing rights to any 
Intellectual Property Rights owned, created or used by that party prior to its entry into any Contract in accordance with these Terms 
of Trade ("Pre-Existing IP"). 

4.2 Ownership of Software: Subject to clause 4.1 and 4.3: 

(a) all Intellectual Property Rights in the Software and any other Deliverables provided to the Buyer in connection with any Contract 
shall vest exclusively with Macro upon their creation.   

(b) Macro will have sole ownership of all right, title and interest in and to all derivative Intellectual Property Rights and know-how 
generated or developed by Macro in collaboration with the Buyer during the course of the Contract. 

4.3 Licence: Subject to clause 4.4 and 4.5 Macro hereby grants the Buyer a non-exclusive, perpetual, irrevocable, royalty-free, world-wide, 
sub-licensable and transferrable licence to use the Software (in object code form). No title or ownership to the Software or the related 
Deliverables is transferred to the Buyer. In respect of software products developed by third parties, the Buyer’s right of use shall be 
limited to the extent that may follow from separate licence agreements between the Buyer and such third parties. 

4.4 Source code: The source code is not licensed to Buyer in accordance with clause 4.3 and shall remain sole property of Macro. The 
Buyer shall not copy, modify or enhance, disassemble reverse engineer, translate, or otherwise de-compile the Software's object code 
except as permitted by law.  

4.5 In respect of any third-party software product or component which is integrated into or provided to Buyer together with the Software 
("Third Party Software"), the Buyer’s rights and obligations shall be governed exclusively by the terms of the respective separate 
licence agreement between the Buyer and such third party.  

5 THIRD PARTY INTELLECTUAL PROPERTY CLAIMS 

5.1 The Buyer shall defend or settle, at its sole option, any claim or suit against Macro by a third party based on infringement of any 
Intellectual Property Right of any third party  and the Buyer shall reimburse Macro for damages and fines finally awarded or settled 
and for Macro's direct costs (including reasonable legal costs), resulting from the claim or suit, provided Macro gives the Buyer 
immediate notice of any such claim or suit.  

5.2 If any claim is made, or in Macro’s reasonable opinion is likely to be made, against the Buyer, Macro may at its sole option and expense: 

(a) procure for the Buyer the right to continue to use the Deliverable (or any part thereof) in accordance with the Contract; 

(b) modify the Deliverable so that it ceases to be infringing; 

(c) replace the Deliverable with a non-infringing product, provided that if Macro modifies or replaces the Deliverable, the modified 
or replacement product must comply with the warranties contained in the Contract.  

6  WARRANTIES 

6.1 Macro warrants that:  

(a) the Software and any Deliverables will comply with the requirements for those Deliverables as set out in the Contract; and 

(b) in performing the Services, it will use a reasonable standard of skill, care and quality and employ industry standard techniques, 
methods, procedures and act in accordance with best professional practice involved in software development. 

6.2 Macro does not warrant that: 

(a) the Software is error or defect free;  

(b) the use of the Software will be uninterrupted; or 

(c) the Software will meet the Buyer's requirements other than as expressly set out in the Contract, 

nor does Macro give any warranties about the safety of any food products resulting from the use of the Software with the Buyer's 
existing hardware and software systems. The Buyer acknowledges and agrees that the responsibility and liability for such safety shall 
be entirely that of the Buyer. 

7 LIABILITY 

7.1 To the maximum extent permitted by law, neither party will be under any circumstances be liable to the other party for any  indirect, 
consequential, special, punitive, or incidental damages including but not limited to the following types of losses (whether they are 
considered as direct or indirect damages), loss of profit, loss of revenue, production or operating losses, down time, lost sales or 
contracts, loss of data, contractual damages or penalties to third parties, loss of opportunity, loss of savings, loss of good will, 
reputational losses or losses relating to marketing activity, in each case, however caused, arising out of or relating to a Contract even 
if the potentially liable party has knowledge of the possibility of any such damages and losses and whether contractual or non-
contractual. 
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7.2 Without limiting clauses 7.1 , Macro’s total aggregate liability to the Buyer arising under or in connection with a Contract will under no 
circumstances exceed the Contract Price payable under the relevant Contract.  

8 CONFIDENTIALITY 

8.1 During the term of the Contract, either party may disclose to the other party information, which is confidential or proprietary to it 
including, but not limited to, drawings or data, business, financial or technical information ("Confidential Information"). A party 
receiving Confidential Information (the "Receiving Party") shall treat any Confidential Information that it receives from the other party 
or its affiliates (the "Disclosing Party") as confidential and shall not disclose it to any third party in whole or in part or use such 
information other than for the purposes for which such Confidential Information has been disclosed. The foregoing restriction shall 
not apply to: 

(a) information which is or comes into the public domain through no fault of the Receiving Party; 

(b) information that the Receiving Party can provide evidence was known to the Receiving Party prior to the disclosure; or 

(c) information that the Receiving Party can provide evidence was independently developed by the Receiving Party without the 
benefit of the Confidential Information of the Disclosing Party.  

All Confidential Information will remain property of the Disclosing Party. 

8.2 Notwithstanding clause 8.1 the Receiving Party shall be permitted to disclose Confidential Information of the Disclosing Party (with an 
obligation to ensure that the same duties of confidentiality apply): 

(a) to its professional advisers;  

(b) to any sub-contractors engaged in the performance of its obligations under the Contract; or 

(c) if it is required to disclose Confidential Information by a competent court, the listing rules of any recognised stock exchange or 
authority provided that it shall immediately notify the Disclosing Party of such disclosure to the extent not prohibited by law, use 
reasonable efforts to limit the extent of the disclosure, and will inform the court or competent authority of the rights of the 
Disclosing Party in the Confidential Information.  

8.3 This clause 8 shall remain in force notwithstanding termination of expiry of these Terms of Trade or any Contract.  

9 DATA PRIVACY 

9.1 In performing its obligations under or in connection with the Contract, each party undertakes to comply with its respective obligations 
under applicable data protection and privacy laws to the extent that a party processes (i.e. collects, stores, transfers, etc.) Personal 
Data. "Personal Data" means any information relating to an identified or identifiable natural person, including but not limited to (1) 
Buyer’s employees and/or sub-contractors, (2) Macro’s employees and/or sub-contractors, (3) other identifiable natural persons.  

9.2 Upon becoming aware of a security incident relating to personal data, each party shall inform the other party without undue delay and 
shall provide all such timely information and cooperation as the other party may reasonably require for it to fulfil its data breach 
reporting obligations under (and in accordance with the timescales required by) applicable data protection law. 

9.3 The Buyer will deliver any Macro privacy notice(s) to its personnel concerned as communicated and instructed by Macro.  

9.4 The parties may enter into a separate data processing agreement to fully document their respective obligations relevant to the 
Contract.  

10 TERMINATION 

10.1 The termination of any Contract will be without prejudice to the rights of each party accrued up to the date of such termination. 

11 GENERAL 

11.1 Entire Contract: The Contract constitutes the entire agreement between the parties relating to the subject matter hereof and 
supersedes all previous communications, representations, or agreements, whether oral or written. No course of dealing, trade usage 
or course of performance will be relevant to explain or supplement any term in the Contract. Macro hereby rejects any different terms 
proposed by the Buyer, including those contained in any purchase order or in any other writing not expressly incorporated herein. 

11.2 Waiver and Forbearance: All rights, powers, exemptions and remedies of Macro shall remain in full force notwithstanding any grant of 
time, compromise, release, forbearance, delay or other indulgence in the enforcement thereof.  

11.3 Export Control  

(a) In these Terms of Trade, "Export Control Requirements" means trade embargos, financial or economic sanctions, trade or export 
restrictions, trade or export control laws and regulations. 

(b) Macro’s supply or export of the Goods may be subject to Export Control Requirements that could be interpreted by any relevant 
public authority or court to prohibit or limit the fulfilment of the Contract or be subject to authorization requirements by 
competent authorities. Macro shall not be subject to any obligation or liability that Macro, in its sole discretion, believes could 
violate Export Control Requirements. Macro therefore reserves the right to suspend or cancel any part of the Goods, or the 
performance of its obligations under the Contract, without incurring any liability to the Buyer for damage or loss arising out of 
or relating to such cancellation, if: (a) any required authorization is delayed, not granted or revoked; or (b) performance is 



 

Macro – A Tetra Pak Company 
Level 1, 2A Kipling Ave, Epsom, Auckland 1023, New Zealand 
 
Macro and Tetra Pak are trademarks belonging to the Tetra Pak Group. 

 
 

4(4) 
 

 

impeded or made unreasonably onerous by Export Control Requirements, whether foreseen or unforeseen at the time of 
entering into the Contract. 

(c) The Buyer undertakes that it will not, directly or indirectly, or through its agents or affiliates, sell, supply, transfer, or export, any 
part of the Goods supplied by Macro in a manner that is inconsistent or in conflict with any Export Control Requirements, or to 
any embargoed or sanctioned country or to any person, entity or body if this is prohibited by the Export Control Requirements 
imposed, administered or enforced by the United Nations, United States of America, the European Union or by any other country, 
unless all necessary authorisations have been granted. The Buyer also undertakes that it will use the Goods is only for its Stated 
Purpose. 

(d) The Buyer states that it is not, and is not acting on behalf of, (1) one or more Persons who are citizens, nationals, or residents of, 
or who are controlled by the government of, a country to which the United Nations, the United States of America, or the 
European Union has prohibited export transactions, or (2) one or more Persons listed on the U.S. Treasury Department’s 
"Specially Designated Nationals and Blocked Persons List", "Denied Persons List", "Entity List" or a comparable list maintained by 
the United Nations of the European Union. 

11.4 Severability: All clauses, words, phrases, sentences and paragraphs herein are separate from the others, each one being severable 
from the other and if any of them or any parts thereof are held or found to be void, invalid or otherwise unenforceable they shall be 
deemed to be severed here from to the extent of the avoidance, invalidity or unenforceability but the remainder shall remain in full 
force and effect. 

12 INTERPRETATION 
12.1 Definitions: In these Terms of Trade, the following definitions apply unless the context otherwise indicates:  

"Buyer" means the person, firm, company or other corporate entity identified in the Quotation. 

''Contract" means these Terms of Trade together with the relevant Quotation and Purchase Order between Macro and the Buyer for 
the sale and purchase of Services, Software and/or Deliverables. 

''Contract Price" means the price of Services, Software and/or Deliverables as set out in the relevant Purchase Order agreed between 
Macro and the Buyer pursuant to clause 13.1, subject to any agreed variation in accordance with these Terms of Trade. 

"Deliverable" means any Software, documentation relating to the use of the Software on the Buyer's existing hardware and software 
systems (as applicable) or any other deliverable to be delivered by Macro to the Buyer under a Contract. 

"Intellectual Property Rights" means all intellectual property rights and interests (including common law rights and interests) in any 
jurisdiction including (1) patents, trademarks, service marks, copyright, registered designs, trade names, domain names, symbols and 
logos, (2) patent applications and applications to register trademarks, service marks and designs and (3) tools, techniques, know-how, 
methodology, computer program code (in both source and object code form), data inventions, database rights, discoveries, 
developments, trade secrets, information and logical sequences (whether or not reduced to writing or other machine or human 
readable form). 

"Macro" means Macro Automation Limited (company number 520208). 

"Quotation" means Macro's written confirmation, in response to a Request for Quote, of the scope of the Services, Software and/or 
Deliverables to be provided by Macro and the price at which Macro agrees to provide the specified Services, Software and/or 
Deliverables.  The form of any such Quotation shall be as reasonably determined by  

"Services" means the services to be supplied to the Buyer by Macro as set out in the relevant Quotation, which may include without 
limitation systems analysis, development, engineering, systems integration and/or commissioning. 

"Software" means the computer programme or programmes (in object code form only) that are licensed to the Buyer by Macro, as 
set out in the relevant Quotation, and includes any modifications, additions or enhancements made to that Software which are 
developed by Macro in the course of providing Services. 

"Standard Hourly Rates" means Macro's standard hourly rates as set out in the relevant Quotation. 

"Terms of Trade" means clauses 1 to 12 of these terms of trade. 

"Working Day" means any day other than a Saturday, Sunday or public holiday in Auckland, New Zealand. 
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